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In their motion to amend, Appellants request that the Court revise 

its September 23, 2008 Entry Order, so as to allow Appellants to assert 

“Other Questions” not specifically asserted in their original Statements 

of Questions in each of the above Dockets.  For the reasons stated below, 

the Court declines to revise its prior Entry Order. 

Each of Appellants’ Statement of Questions was originally filed 

fourteen or more months ago.  Our Rules require that an appellant file 

their statement of questions “within 20 days after the filing of the 

notice of appeal.”  V.R.C.P. 5(f).  The Rule further provides that an 

“appellant may not raise any question . . . not presented in the statement 

as filed . . ..”  Id.   

Appellants argue that the questions they seek to add to their 

appeals are merely clarifications of questions generally raised in their 

original Statements.  Our review of the Statements of Questions in each 

Docket leads to a different conclusion.  The original Questions upon which 

Appellants now rely state broad challenges to the municipal approvals now 

being challenged; one such example is found in Question #10 in the 

earliest Docket:  “Were significant bylaws overlooked in the conditional 

use approval.”  This and the other original Questions upon which 

Appellants rely provide no notice to this Court or the other parties of 

the specific Questions Appellants now seek to add to these appeals, some 

fifteen months after these appeals were commenced and little more than 

three weeks prior to trial. 

The new Questions Appellants seek to add to their appeals provide 

additional support for restricting their additions to these land use 

appeals.  By the Questions under the new title “Other Questions,” 

Appellants seek to challenge applicant’s ability to obtain conditional 

use, site plan and zoning permit approval, due to NEKCA’s alleged failure 

to obtain state licensing for the pre-school, nursery school, day care and 



adult care facility that it has yet to construct.  Appellants’ motion to 

amend at p. 3.  Appellants also seek to add a further challenge to NEKCA’s 

municipal land use applications by asserting non-conformance with Act 62, 

the state education funding law.  Id.  NEKCA notes that it cannot obtain 

such state licensing without the opportunity for state licensing officials 

to conduct site visits at the facility.   

In situations where no clear direction is afforded an applicant as 

to which approvals, state or local, should first be obtained, the first 

approval, if awarded, may contain a condition that actual operation must 

await the receipt of all remaining state, local and federal approvals.  

Absent such an option, any development could be stifled, without ever 

obtaining a substantive review of its conformance to applicable land use 

requirements.   

To the extent that this Court has the discretionary authority to 

allow an expansion, at this late date, of the legal issues to be addressed 

in this appeal, we conclude that exercising such discretion now would be 

unwise and unjust.  No action that may be taken in these proceedings will 

exempt NEKCA from its obligation to obtain all necessary licenses and 

approvals before it commences operation of its facility.  If the facts 

presented at trial justify a conclusion that NEKCA’s proposed project 

conforms to the applicable provisions of the Newport Zoning Bylaws, 

occupancy and operation of the facility can be made conditional upon the 

receipt of all necessary licenses.  So as to “ensure summary and expedited 

proceedings consistent with a full and fair determination”1 of the land use 

issues property raised in these Dockets, we will limit our review of the 

pending applications to conformance to the substantive sections of the 

municipal land use regulations. 
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